May 24, 1999

The Honorable Tony Knowles
Governor

P. O. Box 110001

Juneau, AK 99811-0001

Re: HCS CSSSSB 94(FIN) -- Relating to the
Medical Use of Marijuana
A.G. file no: 883-99-0037

Dear Governor Knowles:

At the request of your legislative director, Pat Pourchot, we have reviewed
HCS CSSSSB 94(FIN), relating to the medical use of marijuana.

The medical marijuana law enacted by voter initiative in the 1998 general election
contained ambiguous language, and as a result contained a large number of provisions that make the
law difficult to administer, difficult to enforce, and difficult to interpret. These problems could not
have been envisioned by the voters.

The goal of this Administration was to fix the problems in the voter initiative in order
to make the law work, that is, to give effect to the intent of the voters to allow marijuana to be used
to address debilitating medical conditions under appropriate controls.

In assessing HCS CSSSSB 94(FIN) (hereafter referred to as SB 94), it is helpful to
bear in mind that the legislature heard a great deal of testimony about the potency and profitability
of marijuana. In addition to consistent police testimony that marijuana grown in Alaska is among
the most potent grown anywhere in the world, the legislature took testimony from medical marijuana
users. In particular, the House Judiciary Committee heard very compelling testimony from a user
who described how, in the last few months, he was able to stop using prescription narcotic pain
medications by substituting marijuana. This individual testified that he had been taking an amount
of narcotics that would likely kill an ordinary person who had not built up a level of tolerance to the
drugs. He also indicated that marijuana of this quality sells for $500-600 per ounce, which was
supported by police testimony that Alaska-grown marijuana often sells for $4,000-5,000 per pound,
or more. Thus the testimony showed that marijuana is a powerful drug capable of producing similar
pain-killing effects as narcotics, and creating an enormous profit potential, all of which supported
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the legislature's desire that medical use of marijuana remain under appropriate controls and not be
subject to abuse.

Legal Standard

Under art. XI, sec. 6, of the Alaska Constitution, a voter initiative cannot be repealed
for two years, but may be amended at any time. Alaska case law holds that the legislature has broad
authority to "substitute its judgment for that of the proponents of an initiative.” Warren v. Boucher,
543 P.2d 731, 737 (Alaska 1975). There seems to be a sliding scale analysis, such that "[t]he broader
the reach of the subject matter, the more latitude must be allowed the legislature to vary from the
particular features of the initiative." Medical use of marijuana is a fairly narrow topic, so we should
assume for purposes of this analysis that a court will look more closely at any amendments than they
would if the subject matter were broader. Nevertheless, the legislature can amend an initiative if the
amendments "preserve its basic structure and purpose . . .." Warren v. Thomas, 568 P.2d 400, 404
(Alaska 1977). As discussed more fully below, we believe that the amendments to the initiative made
by this bill are valid because a court will find that they are certainly much more than a "hollow
gesture" toward medical use of marijuana. 543 P.2d at 739.

Moreover, much of the original initiative still remains. For example, the proponents
of the initiative specifically did not require a prescription by the physician, so as to avoid what they
characterized as the practice in other states in which the federal authorities threatened action against
doctors writing such prescriptions. SB 94 retains this provision and requires only that the physician
consider other approved medications and treatments. By not requiring a formal prescription, SB 94
avoids an argument that the amendment is simply a "subterfuge to frustrate the ability of the public
to obtain consideration and enactment” of a law allowing use marijuana for medical purposes. Id.

Main Changes made to the Initiative
The Department of Health and Social Services, Department of Public Safety, and
Department of Law identified several changes needed to make the medical marijuana law work, and

SB 94 addressed most of these issues. The issues that were important to this Administration were:

> Recognize that marijuana, like other prescription drugs, should be a controlled substance,
regardless of how it is used.

> Prohibit patients from selling or distributing marijuana.
> Limit the number of patients who can be supplied marijuana by the same person.

> Require mandatory registration with the Department of Health and Social Services.
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> Limit possession to one ounce and six plants.
> Allow police to take action in medical marijuana cases just as with misuse of a prescription

for a narcotic drug, and make the legal burden of proof for medical marijuana consistent with
that applied to other drugs.

> Allow access to the registry in criminal investigations.

Each of these points is discussed below and analyzed in terms of the legal standard
set out above.

Marijuana Should Be a Controlled Substance, Regardless of How It Is Used. The
medical marijuana initiative provides that marijuana used for medical purposes is not a "controlled
substance.” AS 11.71.190(b). This seemingly insignificant change has serious legal consequences
because many other state laws depend on the phrase "controlled substance.” For example, it is a
crime to possess a firearm while under the influence of alcohol or a controlled substance.
AS 11.61.210(a)(1). Thus, because medical marijuana is no longer a "controlled substance,” a
patient intoxicated on marijuana could lawfully possess and use a firearm. Although the laws
relating to driving while intoxicated use a different definition of controlled substance, and thus we
believe that a patient can be convicted for driving after using marijuana, an attorney for the
legislature has written an opinion that suggests that it is possible a court would not allow prosecution
or conviction for driving while intoxicated.

By continuing to treat marijuana as a "controlled substance,” SB 94 takes into
consideration the potential for abuse of the drug, while at the same time allowing it to be used to
address debilitating conditions. This change does not repeal the initiative.

Prohibit Patients from Selling or Distributing Marijuana. The medical marijuana
initiative contains an oddly worded provision that would allow registered patients to sell or give
marijuana to anyone else, as long as the registered patient did not know that the buyer was not
eligible to be registered. AS 17.37.040(a)(3). The legislature heard testimony that this could lead
to the problem encountered in California, where retail outlets, euphemistically called "marijuana
clubs," sprung up after the medical marijuana initiative was enacted in that state.

There was legislative testimony that the price of marijuana in California clubs ranged
from $20 to $120 for one-eighth of an ounce, thus offering a product selling for nearly $1,000 per
ounce. One large marijuana club in San Francisco had profits of $1 million per month before it was
shut down. Although California authorities were able to close that business, it appears that the
Alaska medical marijuana initiative would allow selling by patients.
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SB 94 takes into consideration the potential for abuse of the drug and making a profit
on its use, while at the same time allowing it to be used to address debilitating conditions. This
change does not repeal the initiative.

Limit the Number of Patients Who Can Be Supplied Marijuana by the Same Person.
The initiative is silent as to the number of patients who can be supplied marijuana by a single
caregiver. If one person is allowed to supply marijuana to multiple patients, at least two problems
are created. First, the designated caregiver would be allowed to possess one ounce plus six plants
for each patient, thus allowing large growing operations, and the caregiver could transport and
distribute multiple ounces of marijuana. Second, the caregiver would almost certainly have a large
profit-making incentive and could easily take advantage of patients, as was done in the California
marijuana club selling marijuana for triple the price of gold. SB 94 also prohibits convicted felony
drug offenders from being caregivers and raises the minimum age for caregivers to 21, which is
consistent with laws relating to possession of alcohol.

SB 94 also changed the definition of "primary caregiver,"” so as to give patients a
broader choice of persons to assist them in obtaining marijuana. Moreover, the bill also eases a
restriction in the initiative by allowing each patient to have a primary caregiver, as well as an
alternate caregiver who can take the place of the primary caregiver in that person's absence. Thus,
while SB 94 imposes some different requirements on caregivers in light of the potential for abusing
the drug and making a profit on its use, at the same time the bill allows patients additional flexibility
to designate "caregivers."”

The changes to the laws on caregivers do not repeal the initiative.

Mandatory Registration. The marijuana initiative allows patients to register with the
Department of Health and Social Services, but does not require it. From a quick reading of the
initiative, it is not immediately apparent that persons are allowed to use marijuana for medical
purposes even if they have not registered with the Department of Health of Social Services. Yeta
careful legal review discloses that this is the result. AS 17.37.030(a).

The optional registration was described in testimony by many police administrators
as a serious practical problem for the police. If a person tells a police officer that he or she is
possessing marijuana for medical purposes, but is not registered, the officer has two choices, neither
of which is acceptable: the officer can seize the marijuana and arrest the person, thus possibly
depriving someone of a substance the person legitimately needs for medical care, or the officer can
let the person go on his or her way, thus in essence overlooking a criminal act if the person cannot
legally use the substance.

The prime sponsor of the initiative testified that some persons with debilitating
conditions may choose not to register because they believe it is a violation of their privacy.
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However, those fears should be allayed because the application process for registration does not
require the patient to disclose the nature or symptoms of their condition. Moreover, the police will
not have access to the registry for general investigative purposes and will be allowed access only to
confirm that a person who claims to be registered is in fact registered. Mandatory registration is a
protection for patients, because the police will be able to determine immediately that they can
lawfully use marijuana for medical purposes.

Mandatory registration also cures unintended problems that arise because the
initiative treats registered users differently from unregistered users in several ways. One of the
examples of this different treatment is that registered patients cannot use marijuana in public.
AS 17.37.040(a)(2). Yet there is no similar restriction for unregistered users. Unregistered persons
who uses marijuana in public can therefore do so freely, as long as they can show they have a
medical need to use marijuana. This difference in treatment is hard to justify, and thus a registered
patient is likely to be able to convince a court that it is a denial of equal protection of the laws, and
a restriction on their right to use marijuana, that a registered patient is prohibited from doing in
public what an unregistered person can do. Without mandatory registration, the initiative would
allow marijuana to be openly used in public, which could lead to a backlash against the law.

Even though SB 94 requires registration for all marijuana users, whereas the initiative
makes registration optional, we do not believe this change can be characterized as a repeal of the
initiative as lawful medical use of marijuana is still permitted under the bill.

Limit Possession to One Ounce and Six Plants. SB 94 limits patients to possessing
one ounce plus six plants of marijuana. The one-ounce-plus-six-plants limit is contained in the
original ballot initiative that enacted the medical marijuana provisions, and thus is current Alaska
law. AS 17.37.020(a). As such, it is presumptively valid. Because SB 94 adopts that same limit,
it would also be presumed to be valid by the courts.

The ballot proposition goes on to provide, however, that patients can possess more
than one ounce and six plants if they can prove by a preponderance of the evidence that a greater
amount is "medically justified." AS 17.37.020(b). SB 94 does not adopt this exception.

Although the prime sponsor of the ballot initiative testified that some patients want
to have more than one ounce plus six plants, there was no testimony before any committee that
explained why that is so from a medical perspective. One medical marijuana user who testified in
House Judiciary Committee did not register any objection to the one-ounce-plus-six-plants limit.

Indeed, there was evidence presented that this is a large amount of marijuana for personal use for
medical purposes.

There was testimony in committee hearings that the average mature marijuana plant
seized by the Alaska State Troopers in 1998 provided four ounces of dried and usable marijuana, that
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is, the dried leaves, buds and seeds, with roots and stalks removed. There was also testimony in the
House HESS Committee from a Fairbanks police officer who participated in the investigation of one
of the largest marijuana growing operations, where plants tended by a skilled grower were up to 10
feet tall and yielded up to two pounds of marijuana each.

The three mature marijuana plants allowed by SB 94 provide an average of 12 ounces
of usable marijuana. The committee testimony showed that the three other plants provide an average
of three more ounces, for a total of 15 ounces of usable marijuana in plant form. Thus the testimony
establishes that one ounce plus six plants, on average, yields one pound of usable marijuana.

The House Judiciary Committee heard testimony from a user of marijuana for
medical purposes, who indicated that his medical needs required one ounce of marijuana every 10
days. The House HESS Committee heard testimony from a federal official who indicated that each
marijuana cigarette uses about one-half gram of marijuana, thus yielding 56 cigarettes per ounce.
The federal official's testimony assumed a duration of effectiveness lasting only two hours per
cigarette, which means a person would need eight cigarettes per day to stay under the influence of
marijuana for 16 hours, or essentially all their waking hours. Even at this unrealistically high rate
of consumption of low-grade marijuana, one ounce would last a week for a heavy user of marijuana
for medical purposes.

The testimony before the legislature thus shows that a patient with one ounce plus six
plants has, on average, access to 16 ounces of marijuana, which provides a constantly regenerating
16-week supply, even if they use it at a rate that keeps them intoxicated all the time. There was no
evidence, and no testimony, that this amount is not adequate for patients for medical purposes.

The portion of the ballot initiative that allows more marijuana if the patient proves
it is "medically justified"” raises two primary issues. The first issue is the practical difficulty created
for police officers if every patient is allowed to possess a different amount of marijuana, depending
upon what the patient can later show in court. Testimony by police officials showed that the best
approach for both police officers and patients is a clear "bright line" rule that establishes a set amount
that can be possessed. This was a matter of policy for the legislature to consider.

The second issue revolves around the "medical justification™ that would authorize
more than one ounce plus six plants. While this can be characterized as a question of medical care,
it appears that this, too, was a policy matter for the legislature.

In terms of actual medical justification, a patient needs only enough marijuana for his
or her immediate use. Anything more than that is not a matter of medical need, but a matter of
convenience for the patient or the patient's caregivers.
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It may very well be the case that possessing four ounces of usable marijuana, or eight
ounces, or possessing 12 plants or 24 plants is more convenient for the patient than one ounce plus
six plants. But there was no testimony in any committee that there is any possible medical
justification for greater amounts than one ounce plus six plants. The issue for the legislature, then,
was whether the increase in convenience outweighs the risks in allowing greater amounts of
marijuana to be freely possessed, grown, and transported by patients and caregivers. Whether to
allow more marijuana than one ounce plus six plants therefore appears to be a pure policy question
for the legislature, rather than a medical one.

Given the testimony before the legislature about the potency and profitability
associated with marijuana, we believe that a court would find that the one-ounce-plus-six-plants limit
in SB 94, with no provision for possession of greater amounts, is a proper exercise of the legislature's
authority to amend the medical marijuana law.

Allow Police to Take Action in Medical Marijuana Cases Just As with Misuse of a
Prescription for a Narcotic Drug, and Make the Legal Burden of Proof for Medical Marijuana
Consistent with That Applied to Other Drugs. The medical marijuana initiative gave registered
patients immunity from arrest, prosecution, and conviction for any offense related to medical use of
marijuana, even if the patient possessed more than the legal limit of marijuana. AS 17.37.030(b).
Even if the state had evidence that the person possessed a large amount of marijuana, police and
prosecutors could take no action. Although the prime sponsor of the initiative has indicated that this
was not the intent of the initiative, it is certainly the plain meaning of the initiative. SB 94 removes
this provision, and thus allows the police to make arrests just as they would with any other misused
prescription drug: if it a felony offense, they can arrest if there is probable cause to believe that a
crime has been committed, and if it is a misdemeanor offense the offense must also have been
committed in the officer's presence. SB 94 also removes similar restrictions on the authority of
police to seize and forfeit evidence, thus allowing general Alaska law to control those actions.

SB 94 brings the medical marijuana law into conformity with other laws that make
it an "affirmative defense" if a person seeks to rely on a statutory exemption to otherwise illegal
conduct. For example, the concealed handgun law requires the registered person to prove he or she
is registered and that the carrying of the handgun conformed to the law. More directly to the point,
however, Alaska law for many years has required that users and dispensers of controlled substances
have the burden of proving by a preponderance of the evidence that they are entitled to any
exemption or exception in the controlled substances laws. AS 11.71.350. Thus SB 94 puts medical
users of marijuana in exactly the same position as users of prescription drugs.

Given that this allocation of burden of proof does not appear to unduly restrict access
to prescription drugs, it is not a repeal of the marijuana initiative. Similarly, it is not a repeal to
remove the practical impediments to police officers, by allowing them to use general laws relating
to arrests and forfeiture actions, just as they can with any other prescription drug.
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Allow Access to the Registry in Criminal Investigations. This Administration
favored a provision allowing police access to the registry in the course of a criminal investigation.
SB 94, however, retains the language in the initiative that allows access only if a person claims to
be a registered patient or caregiver. We believe that this level of confidentiality will interfere with
some police investigations, and make police investigative efforts more difficult. The Administration
may wish to consider requesting amendments in the future if this proves to be unworkable or not in
the state's best interest.

Other Changes. SB 94 changes the medical standard for a physician to recommend
marijuana to a patient, by requiring the doctor to consider other approved medications and
treatments. With new pain killers coming on the market all the time, as well as the availability of
new nausea medications and FDA-approved synthetic THC (delta-9-tetrahydrocannabinol, the active
ingredient in marijuana), it would seem to be sound medical practice to consider these other
approved alternatives before advising a patient to use an unregulated substance of unknown purity
and potency.

Although SB 94 does change the medical standard, by requiring doctors to consider
other approved medications before recommending marijuana, this is certainly a much more flexible
standard than expressed in a recent report by the Institute of Medicine of the National Academy of
Sciences, and it does not constitute a repeal. The sponsor of SB 94 circulated information to
legislative committees about the report, which stated that, given the health risks associated with
smoked marijuana, short-term use of marijuana by certain patients was justified only if the "failure
of all approved medication to provide relief has been documented.” Marijuana & Medicine:
Assessing the Science Base (Recommendation 6), National Academy Press, Washington, D.C., 1999.

A long-time Alaska physician testified in the House HESS Committee and stated that
in his experience almost all requests for marijuana for medical purposes come not from patients with
terminal illnesses, but from patients with chronic conditions who will be using marijuana
indefinitely. The physician testified that research showed marijuana has seven times the amount of
tar and other potentially cancer-causing substances as cigarettes and that there was therefore the
potential (although specific research had not been done) that marijuana presented seven times the
cancer risk of cigarettes. Thus the legislature certainly had an adequate record upon which to make
a change in the standard to be applied by physicians, and the change in the medical standard does
not repeal the initiative.

In addition to tightening up the medical marijuana law, SB 94 relaxed some
requirements of the initiative. First, it allowed marijuana to be transported by patients and
caregivers. The marijuana initiative defined medical use of marijuana to include transportation of
marijuana. The initiative went on to say that registered patients could not "engage in medical use
of marijuana” in public. This meant that marijuana could not be transported. Although this provision
might have been struck down as unconstitutional (as discussed above), the law might very well have
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imposed a practical burden on patients and caregivers. Second, as discussed above, although SB 94
limits each caregiver to supplying marijuana to only one patient (except in unusual circumstances),
the bill also eases restriction in the initiative by allowing each patient to have a broader ranger of
persons from which to choose caregivers and to designate a primary caregiver as well as an alternate
caregiver who can take the place of the primary caregiver in that person's absence. These relaxed
requirements also do not repeal the initiative.

In conclusion, in our opinion the changes to the initiative do not violate the

constitution, either singly or in their totality, because they do not constitute a repeal of the initiative.

Instead, the amendments appear to be a proper exercise of the legislature's broad authority to

"substitute its judgment for that of the proponents of an initiative." Warren v. Boucher, 543 P.2d

731, 737 (Alaska 1975). The amendments to the initiative, though numerous, still "preserve its basic
structure and purpose . . ..” Warren v. Thomas, 568 P.2d 400, 404 (Alaska 1977).

SB 94 has an immediate effective date if it is enacted into law.
Conclusion

The bill addresses legal concerns raised by law enforcement and the Department of
Health and Social Services.

Sincerely,

Bruce M. Botelho
Attorney General
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