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STATEMENT OF INTEREST OF AMICI CURIAE

Amict States have an interest in protecting their senior officials
from unnecessary and burdensome depositions. “Courts have reasoned
that giving depositions on a regular basis would impede high-ranking
governmental officials in the performance of their duties, and thus
contravene the public interest.” Alberto v. Toyota Motor Corp., 796
N.W.2d 490, 493 (Mich. Ct. App. 2010). This proceeding asks the Court
to correct the panel’s departure from this Court’s precedent setting forth
the standard federal courts apply when deciding whether to order the
deposition of a high-ranking official and therefore implicates Amici

States’ common interest.!

INTRODUCTION

High-ranking government officials should rarely be subject to
deposition. Unnecessarily requiring busy officials to prepare for and
attend depositions takes them away from their duties and hurts the
public they serve. That is why state and federal courts around the

country have applied an exacting standard when deciding whether to

1 No counsel for any party authored this brief, in whole or in part, and
no person or entity other than Amici contributed monetarily to its
preparation or submission.



compel a high-ranking official to be deposed. This Court has applied that
exacting standard in holding that a district court can order the deposition
of a high-ranking government official only if “extraordinary
circumstances” so warrant. See In re U.S. Dep’t of Educ., 25 F.4th 692,
695 (9th Cir. 2022). But the panel’s decision is a chasmic departure from
this Court’s precedent and that of sister circuits.

Under the exacting “extraordinary circumstances” standard, the
party seeking the deposition of a high-ranking government official must
make a “showing of agency bad faith.” Id. at 702 (emphasis added). But
the panel's decision here departed from the exacting standard by
allowing a mere allegation to satisfy the bad faith requirement. Op. 3-4.
This turns the “extraordinary circumstances” standard on its head,
allowing a party to depose a high-ranking government official simply by
making a bare allegation of bad faith, without actually making the
required showing of bad faith. By holding that a bare allegation was
sufficient, the panel effectively eliminated the bad faith prong altogether
from the “extraordinary circumstances” standard. This Court should

reverse the panel’s decision and conclude that the district court abused



its discretion in ordering the deposition without an actual showing of bad
faith.

Likewise, the panel’s erroneous disposition of the second and third
prongs of the extraordinary circumstances test further weakens the test
and makes it significantly more likely that government officials will not
be protected from unnecessary depositions. Rather than deciding
whether plaintiffs had shown that the information they sought in the
deposition was absolutely essential to their case, the panel concluded
that any errors would be correctable on appeal. This is patently wrong. A
writ 1s Governor Brown’s only adequate remedy. And the panel wrongly
deferred to the district court’s decision not to require plaintiffs to exhaust

other discovery means.

SUMMARY OF THE ARGUMENT

The panel erred in relieving plaintiffs of making the required
showing of bad faith. Plaintiffs were instead allowed to rely on a mere
allegation of bad faith. This effectively eliminates altogether the first
prong of the extraordinary circumstances test. And it is in conflict with
this Court’s decision in U.S. Department of Education and creates a

circuit split with the Fourth, Fifth, and Eighth Circuits.



The panel further erred in its disposition of the essentiality
component of the extraordinary circumstances test, wrongly concluding
that the i1ssue could be resolved on direct appeal. The exact opposite is
true. A writ is Governor Brown’s only remedy in these circumstances.
The panel’s decision effectively relieves plaintiffs from the essentiality
requirement of the extraordinary circumstances test.

And the panel erred in mischaracterizing the exhaustion
requirement as a factual matter to which it would defer to the district
court. There was no dispute of fact that plaintiffs failed to explore less
intrusive means of discovery. This is a purely legal issue that should have

been addressed by the panel—and resolved in Governor Brown’s favor.

ARGUMENT

Important separation of powers issues are implicated when a court
orders the deposition of a high-ranking official in the executive branch.
Because of this, this Court has held that a party seeking such a deposition
must show “extraordinary circumstances sufficient to justify the taking
of” the deposition. U.S. Dep’t of Educ., 25 F.4th at 702. Extraordinary
circumstances are shown only when the party demonstrates: (1) “a

showing of agency bad faith”; (2) “the information sought . . . is essential



to the case”; and (3) “the information sought . . . cannot be obtained in
any other way.” Id. All three factors of this test must be satisfied before
a court may order the deposition. Id. As set forth below, the panel’s
decision allows the deposition to proceed even though plaintiffs have
failed to satisfy any of the three prongs of the extraordinary
circumstances test. This Court should grant rehearing and reverse the
panel’s decision.

A. This Court should correct the panel’s decision that
effectively excised the bad faith requirement from the
extraordinary circumstances test.

The first prong of the extraordinary circumstances test —a “showing
of bad faith” — is a “threshold issue.” Id. This Court explained that the
bad faith requirement “comes to us from the Supreme Court’s guidance.”
Id. In keeping with separation of powers principles, “there must be a
strong showing of bad faith or improper behavior” before judicial scrutiny
into “the mental processes” of an official from another branch of
government is justified. Id. at 703 (emphasis added) (quoting Citizens to
Pres. Overton Park, Inc. v. Volpe, 401 U.S. 402, 420 (1971)).

But the panel here effectively dispensed with the bad faith

requirement altogether by accepting a mere allegation of bad faith. Op.



3-4. The plaintiffs below did not make a strong showing of bad faith. They
made no showing of bad faith at all. They relied on a bare allegation. And
the panel incorrectly accepted that as sufficient. This is a drastic
departure from this Court’s decision in U.S. Department of Education.
There the district court had expressly made a finding of bad faith, and
this Court had “no reason to question” that finding. Id. at 703. That
finding was sufficient to meet the required “strong” showing of bad faith.

But a mere allegation of bad faith is a different matter altogether,
and the panel erred by accepting it in lieu of a strong showing of bad
faith. This turns the “extraordinary circumstances” standard on its head,
allowing a party to pass the bad faith threshold without actually making
a showing of bad faith. By concluding that a bare allegation is now
sufficient, the panel effectively eliminated the bad faith prong altogether
from the extraordinary circumstances standard. This Court should grant
rehearing and correct the panel’s improper removal of the bad faith prong
from the analysis.

Not only does the panel’s decision depart from Department of
Education’s bad faith requirement, but it splits with the decisions of

three other circuits. As the panel dissent correctly noted, the panel’s



decision conflicts with the Fifth and Eighth Circuits. See Dissenting Op.
5n.3 (citing Inre F.D.1.C., 58 F.3d 1055, 1062 (5th Cir. 1995); In re United
States, 197 F.3d 310, 314 (8th Cir. 1999)). Additionally, as Oregon notes
in its petition for rehearing, the panel’s decision also departs from a
decision from the Fourth Circuit. See Pet. 9 (citing Franklin Sav. Ass’n v.
Ryan, 922 F.2d 209, 211 (4th Cir. 1991)). The Fourth Circuit requires a
“clear showing of misconduct or wrongdoing.” Franklin, 922 F.2d at 211.
The Eight Circuit requires “compelling evidence of improper behavior”
and expressly rejects mere allegations as “insufficient.” In re United
States, 197 F.3d at 314. And the Fifth Circuit requires a “strong showing
of bad faith or improper behavior.” In re F.D.I.C., 58 F.3d at 1062. In
contrast, the panel’s reasoning would allow a plaintiff to secure a
deposition of a high-ranking official without any showing of bad faith
because a mere allegation is enough. This Court should grant rehearing
and reverse the panel’s decision to secure and maintain uniformity with
decisions from sister courts and to avoid undermining this Court’s

precedent.



B. The panel wrongly punted for direct appeal
whether the essentiality requirement was
satisfied—preventing Governor Brown from
challenging the deposition order until after her
deposition.

The second prong of the extraordinary circumstances test requires
that the information sought in the deposition be “essential to the case.”
U.S. Dep’t of Educ., 25 F.4th at 703. Where the information is “not
absolutely needed for a case, we cannot allow a deposition to disrupt the
normal governmental balance of powers.” Id. And mandamus is the
proper remedy for the type of deposition here because, as this Court has
noted, “the harm is not correctable on appeal.” Id. at 705. As the panel
dissent noted, “once Governor Brown is deposed, the harm that her
mandamus petition seeks to prevent cannot be undone.” Dissenting Op.
6.

A number of circuit courts have used mandamus in the precise
situation here—to reverse discovery orders requiring the deposition of
high-ranking government officials. For example, the D.C. Circuit issued
a writ of mandamus to prevent the deposition of the Vice President’s

Chief of Staff. In re Cheney, 544 F.3d 311, 314 (D.C. Cir. 2008). The Fifth

Circuit issued a writ to stop the deposition of three members of the FDIC



Board of Directors. In re F.D.I.C., 58 F.3d at 1057. The Tenth Circuit
issued a writ to stop the deposition of the Utah Attorney General where
the party seeking the deposition failed to show that the deposition was
“essential” to its case and that the information could not be obtained via
less burdensome means. In re Off. of the Utah Att’y Gen., 56 F.4th 1254,
1264 (10th Cir. 2022). And the Eleventh Circuit used mandamus to
prevent the 30-minute telephone deposition of the FDA Commissioner.
In re United States, 985 F.2d 510, 513 (11th Cir. 1993). Other circuits,
including this Court, have followed suit. See U.S. Dep’t of Educ., 25 F.4th
at 706 (issuing writ of mandamus to prevent deposition of former
Secretary of Education); In re McCarthy, 636 F. App’x 142, 145 (4th Cir.
2015) (unpublished) (granting mandamus petition to prevent deposition
of EPA Administrator); In re United States, 197 F.3d at 316 (issuing writ
of mandamus to stop subpoenas compelling testimony of Attorney
General and Deputy Attorney General).

But the panel didn’t address whether the information sought in the
deposition was essential to the case. Instead, it decided that matter can
be resolved later on direct appeal. This approach ignores the harm to

Governor Brown in having to unnecessarily sit for a deposition where the



requesting party has failed to show extraordinary circumstances to
justify the deposition.

Mandamus is Governor Brown’s only adequate means of securing
relief. None of the avenues for interlocutory appeal are available for this
1ssue. See 28 U.S.C. § 1292(a) (allowing interlocutory appeals from orders
involving injunctions, receivers, and admiralty); id. § 1292(b) (granting
circuit courts discretion to allow interlocutory appeal if the district court
certifies that the “order involves a controlling question of law as to which
there 1s substantial ground for difference of opinion and that an
immediate appeal from the order may materially advance the ultimate
termination of the litigation”); Admiral Ins. Co. v. U.S. Dist. Ct. for the
Dist. of Ariz., 881 F.2d 1486, 1490 (9th Cir. 1989) (noting discovery orders
are generally not appealable under the collateral order doctrine); Fed. R.
Civ. P. 54(b) (allowing district courts to enter final judgment on fewer
than all claims if “there is no just reason for delay”).

Further, it would be impractical and inappropriate for Governor
Brown to defy the order, be found in contempt, and then appeal the
contempt order. As this Court noted, “[o]n the adequacy of other relief,

courts have routinely found that, in cases involving high-level

10



government officials, there are no other means of relief beyond
mandamus because to disobey the subpoena, face contempt charges, and
then appeal would not be appropriate for a high-ranking government
official.” U.S. Dept of Educ., 25 F.4th at 705. In fact, requiring a
government official to do so “raises the prospect of ‘serious repercussions

)

for the relationship between two coequal branches of government.” In re
S.E.C. ex rel. Glotzer, 374 F.3d 184, 188 (2d Cir. 2004) (quoting In re
F.D.1.C., 58 F.3d at 1060 n.7).

The only other alternative, a direct appeal after final judgment, is
inadequate. By then, the issue would be moot because Governor Brown
will have already shouldered the burden of the deposition. Governor
Brown will unnecessarily sit for a deposition in a case in which the
requesting party failed to make the required showing of bad faith, failed
to show the information was essential to its case, and failed to show that
the information was not available from other sources. The only adequate
review 1s now, before Governor Brown is unnecessarily deposed.

Indeed, direct appeal after judgment of orders requiring depositions

of high-ranking officials would almost always be moot. That’s why the

issue has been presented to the appellate courts either via petition for

11



mandamus by the government official, see, e.g., U.S. Dep’t of Educ., 25
F.4th at 695, or on direct appeal by the requesting party when the
deposition has been denied, see, e.g., Bogan v. City of Bos., 489 F.3d 417,
424 (1st Cir. 2007) (affirming denial of deposition of Mayor).
Significantly, unless this Court grants rehearing to undo the damage
done to the extraordinary circumstances test, all other high-ranking
officials facing a forced deposition in any current or future case where the
requesting party cannot make the required extraordinary circumstances
showing under U.S. Department of Education could find themselves in
the same predicament—deciding whether to seek mandamus or bear the
burden of the deposition.

With no viable direct or interlocutory appeal options to address this
issue, the panel erred in declining to grant the writ now. This Court
should grant the writ now and reverse the panel’s significant revisions to
the extraordinary circumstances test.

C. Whether plaintiffs met the discovery exhaustion
requirement of the extraordinary circumstances test
here is a legal question that the panel also failed to
address.

The third prong of the extraordinary circumstances test requires

that a party requesting a deposition exhaust all other reasonable

12



discovery options. This Court stated that courts “cannot intrude into the
workings of the executive branch and the time of that branch’s leaders if
there is another way to obtain the necessary information.” U.S. Dep’t of
Educ., 25 F.4th at 704. This Court expressly “endorse[d] the reasoning of
our sister circuits” requiring the requesting party to establish that the
deponent possesses information “not obtainable from another source.” Id.

Rather than scrutinizing the district court’s analysis of this prong,
the panel deferred to the district court, ostensibly because the issue was
a factual one, not a legal one. Op. 5. But, as the dissent noted, there is no
factual dispute that the plaintiffs “never issued interrogatories on the . . .
decisions on which they now seek to depose Governor Brown.” Dissenting
Op. 8. “Nor did they seek to depose the person who served as [Governor
Brown’s] chief of staff during at least some, if not most, of the relevant
time.” Id. Before taking the “drastic step of compelling the Governor’s
deposition,” the dissent observed, the district court “should have required
Plaintiffs to first exhaust these steps.” Id. at 8-9.

Because there are no factual disputes, the panel erred in
mischaracterizing the issue as factual one for which it would defer to the

district court. As with the first and second prongs, the panel’s disposition

13



of this prong further weakens the extraordinary circumstances test and

further justifies this Court’s grant of rehearing.

CONCLUSION

For the foregoing reasons, this Court should grant panel rehearing

or rehearing en banc.
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